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SENATE.

f>OTH CONGRESS, }

2d Session.

Ex. Doc.
{ No. 140.

LETTER
FROM

THE SECRETARY OF THE INTERIOR,
TRANSMITTING,

In response to Senate resolution of February 13, 1889, report relative to
the survey and sale of the Klamath Indian Reservation.

MARCH

1, 1889.-Referred to the Committee on Public Lands and ordered to be
printed.

DEPARTMENT OF THE INTERIOR,
Washington, March 1, 1889.
SIR: I have the honor to acknowledge the receipt of a resolution of
the Senate dated February 13, 1889, in the following words :
Resolved, That the Secretary of the Interior be, and he hereby is, directed to inform
the Senate what proceedings, if any, have been had in his Department relative to
the survey and sale of the Klamath Indian Reservation in the State of California, in
pursuance of the provisions of the act approved April 8, 1864, entitled "An act to
provide for the better organization of Indian affairs in California."

In response thereto I transmit copy of a communication of 18th
ultimo, from the Commissioner of Indian Affairs, with accompanying
papers, and also copy of a communication of 28th ultimo, from the Commissioner of the General Land Office.
These papers, it is believed, furnish the information called for in the
resolution which is afforded by the records of this Department.
Very respectfully,
WM. F. VILAS,
Secretary.
The PRESIDENT PRO TEMPORE OF THE SENATE.

DEP ARTMEN'l' OF THE IN1'ERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, February 18, 1889.
SIR: I have the honor to acknowledge the receipt, by your reference
the 14th instant, of a resolution of the Senate of the 13th instant, as
follows:
Resolved, That the Secret.ary of the Interior be, and he hereby is, directed to inform
the Senate what proceedings, if any, have been had in his Department relative to thA
survey and sale of the Klamath Indian Reservation in the State of California, in pursuance of the provisions of the act approved April 8, 186'1, entitled "An act to provide for the better organization
Indian affairs in California."
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In response to said resolution, I have to state that I am unable to discover from the records or correspondence of this office that any proceedings were ever had or contemplated by this Department for the
survey and sale of said reservation under the provisions of the act aforesaid; on the contrary, it appears to have been the declared purpose and
intention of the superintendent of Indian a:fl'airs for California, who
was charged with the selection of the four reservations to be retained
under said act, either to extend the Hoopa Valley Reservation (one of
the resen~ations selected under the act.), so as to include the Klamath
River Reservation, or else keep it as a separate independent reservation~
with a station or subagency there, to be under control of the agent at
the Hoopa Valley Reservation, and the lands haYe been held in a state
of reservation from that day to this.
The public surveys were extended over the reserYation, or some portions of it at least, a few years ago, but just when or how that came to
be done I am unable to 8ay. This information can be obtained, if desired, from the General Land Offic~.
I transmit herewith copies of office reports to the Department of May
28, June 21, June 23, July 6, and October 24, 1887, and. April 4, 1888,
inviting especial attention to the last mentioned (April 4, 1888) as
showmg the history of the Klamath River Reservation and its status
as an Indian reservation as viewed by this office. Also copies of two
opinions by the Attorney General-June 11 and July 11, 1887-touching the rights of the Indians in the fisheries of the Klamath River, within the boundaries of said reservation, and of certain papers referred to
in the correspondence.
The Senate resolution is returned herewith.
Very respectfully, your obedient servant,
JNO. H. OBERLY,

Commissioner.
The SECRETARY OF THE INTERIOR.

DEP ARTMEN1' OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., February 28, 1889.
SIR: I am in receipt, by reference from the Department for report, of
a resolution of the Senate, dated February 23, 1889, requesting information relative to the survey and sale of the Klamath River Indian Reservation in the State of California. Accompanying said resolution are
several copies, extracts, and letters from the Commissioner of Indian
Affairs reporting on said matter.
In his letter of February 18 last, the Commissioner of Indian Affairs states as follows :
The public surveys were executed over the reservation, or some portions of it at
least, a few years ago, but just when and how that came to be done I am unable to
say. 'l'his information can be obtained, if desired, from the General Land Office.

In the matter of the public suryeys referred to by the Indian Commissioner, I have the honor to report as follows:
The original reservation for the Klamath River Indians in California
extended 1 mile in width on each side of the Klamath l~iver, and up the
same for a distance of 20 miles from the Pacific Ocean. Upon a subdivision of the lands along the Klamath River it was found that the
reservation fell in the following townships, namely: 13 north, range 1
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east; 12 and 13 north, range 2 east; and 11 north, ranges 2 and 3 east,
Humboldt meridian, California.
Public surve~ys were executed (under contracts awarded by the United
States surveyor-general for California) iu the following townships at the
dates and by the several deputies as follows: Thirteen north, ranges 1
and 2 east, by S. W. Foreman it May and Jnne, 1882, under his contract
dated April 24,1882. Said surveys were approved by the United States
surveyor-general for Ualifoniia, December 5, 1882, and su b::wq uently accepted by this office. Townships 11 an<l12 north, range 2 east, by John
Haughn in 1882, under his contracts date<l lVlay 19 and J nne 14, 1882.
Said surveys were approved by the United States surve~· or-general for
California, December 15, 1882, and February 9, 1883, and subsequently
accepted by this office. Township -11 north, range 3 east, b.Y John
Haughn in 1882, under his contract of May 19, 1882. Said surveys were
approved by the United States surveyor -general f0r California, December 15, 1882, and subsequently accepted by this office.
In his letter of April 4, 1883, to the Secretary of tlle Interior, the
Commissioner of Indian Affairs recommended that allotments be made
to the Klamath River Indians based upon the public surveys herein
stated, and that tlle rest of the reservation be restored to the public
domain.
In 1884 attempts were made by the Indian office to make allotments.
in the several townships named, using the stated public surveys purporting to have been executed tlwrein by Foreman and Haughn as a
ba~is.

On examination in the field the alleged public surveys were found to
be so irregular that the further attempt to make allotments based
thereon had to be abandoned until the surveys should be corrected, and
the allotments which had been made were recommended for cancellation by the Indian Commissioner.
Upon the submission to this office of the facts as to the actual condition of said surve,ys, John B. Treadwell, special agent for the examination of surveys, was detailed to the field to make a thorough inspection of the surveys purportiflg to have been executed by S. W. Foreman and John Haughn, under stated contracts in the several townships.
From Mr. Tread well's report it was conclusively shown that all of
said alleged surveys were frauuulent, and although in ]"ebruary and
March, 1883, partial suspensions, by reason of the Indian reservation
stated, of subdivisions of sections of lands along both siues of the Klamath River had been ordered, on December 11, 1884, all of the lands in
the townships named and the surveys thereof were formally suspended,
and the district land offices duly notified thereof.
By reason of the fraudulent surveys referred to and to expedite the
allotments to the Indians, the United States surveyor-general for California, in February, 1886, waR instructed to invite proposals for the resurvey of the several town~hips embracing the Klamath Indian Reservation.
On Jnne 17, 1886, a contract for the desired resurvey was awarded
to John Gilcrest, United States deputy surveyor, by the United States
surveyor-general for California, and the same was approved by this office July 24, 1886; liability, $3,260.50, payable from tile appropriation
of March 3, 1885, for resurveys.
These resurveys by Gilcrest have been the subject of considerable
correspondence between this office and the United States surveyorgeneral for California, and are now pending in that office. The original field notes as submitted by the deputy were returned to him for
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correction, and the United States surveyor-general requested this office
to examine the work in the field prior to his approval of the returns of
said resurveys as submitted by the contracting deputy.
An examination in the field of said resurveys has recently been made
by Charles F. Conrad, special agent of this office (now stationed at San
Francisco, Cal.), and copies of the field 1 notes and report by the examiner ha,Te recently been transmitted to the United States surveyor-general for California for his examination and guidance as to the approval
of the submitted and pending returns of said resurveys. To the present date no action thereon has been taken by that office, so far as is
known to this office.
The Senate resolution aud the several reports, extracts, and other
papers accompanying the same are herewith returned.
Very respectfully,
S. M. STOCKSLAGER,
Commissioner.
The SECRE'l'ARY OF THE INTERIOR.

tExtract from annual report of Indian Office for 1856.]

KLAMATH RESERVATION, July 15, 1856.
SIR: In accordance with your instructions of June 10, I report on the nnlliber, character, condition, and mode of living, etc., of the Indians in this vicinity.
When this reservation was :first located, there were living upon it about 2,000 Indians-men, women, and children. Since that time there have been 500 Indians gathered in, which makethenumbernow living within the bounds of this reserve about2,500.
So far as I am able to judge, from the short time I have been here, they are peaceably disposed and willing to obey the agent over them.
That portion who have always had ·:heir homes here subsist themselves upon :fish,
game, acorns, roots, etc. * " *
JAS. A. PATTERSON,

Indian Agent.
Ron. T. J. HENLY,

Supm·intendent Indian Affairs, San Francisco, Cal.

EXECUTIVE ORDERS.

Klamath River Resm·ve.
DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAlRS,
November 10, 1855.
SIR: Referring to your communication of the 8th of August last to the acting Commissioner of Indian Affairs, advising him of the approval by the President of the United
States of the rflcommendation of the Department that it was expedient to expend the
money appropriated on the 3d of March last for removing the Indians in California to
two additional military reservations, I have the honor now to make the following report:
On the 15th of August last the acting Commissioner inclosed a copy of your letter of
the 8th of that month to the superintendent of Indian affairs in California, with directions to select these reservations from such " tracts of land adapted as to soil, climate,
water privileges, and timber, to the comfortable and permanent accommodation of the
Indians, which tracts should be unincumbered by old Spanish grants or claim~ of recent white settlers," limiting the dimensions of the resenres to within 25,000 acres
each, and to report to this office a description of their geographical position in relation to streams, mountain ranges, and county lines, etc., and indicating the same
upon a map. A copy of that letter is herewith, marked A.
By the last mail from California I have received· from Superintendent Thomas I.
Henley a report upon this subject, dated the 4th ultimo (a copy of which is herewith,
marked B), by which it appears he recommends as one of the reservations aforesaid
"a strip of territory 1 mile in width on each side of the (Klamath) river, for a distance of 20 miles." The superintendent remarks upon the character of the country
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selected, and incloses an extract from a report (also herewith, marked C) to him of
the 19th of June last, by Mr. S. G. Whipple, which contains in some detail a description
of the country selected, habits and usages of the Indians, etc., but no map is furnished.
It will be observed from this report of the superintendent that he has deemed it
important to continue the employ of an agent and to prepare for raising a erop in
order to assure the Indians of the good faith of the Government and to preserve the
peace of the country. Considering the great distance of this reserve from the seat of
Government and the length of time it necessarily requires to communicate with an
agency at the Klamath, it is desirable that some definite action be taken, if practicable, before the sailing of the next steamer, to leave New York on the 20th instant.
I therefore beg leave to ask your attention to the subject, and if you shall be of the
opinion from the representations made by the superintendent in California and Mr.
Whipple that the selection at the mouth of the Klamath River is a judicious and
proper one, that it be laid before the President of the United States for his approval,
but with the provision, however, that upon a survey of the tract selected that a sufficient quantity be cut off from the upper end of the proposed reserve to bring: it
within the limitation of25,000 acres, authorized by the act of 3d March last.
I also inclose herewith a copy of another letter from Superintenden Henley, of 4th
ultimo (marked D), in which he states in relation to the other reserve, that it is·intended to locate it "between the headwaters of Russian River and Cape Mendocino."
In reference to both of these proposed reserves and as connected with the means to be
used to maintain peaceable relations with the Indians, the superintendent is of opinion
that it is of great importance to provide for cropR, and that to do so an agent in each
instance is necessary. As this last-named selection has not been defined by any specific boundaries, and no sufficient description is given as to soil, climate, and suitableness for Indian purposes, to enable the Department to determine the matter understandingly, of course nothing definite can now be done. But it may not be improper
to consider the subject in connection with thtJ general intent as to the particular locality in which it is proposed to make the location.
The reserve proposed on the Klamath River and Pacific coast does not appear from
the map of the State of California to be very far removed from Cape Mendocino, or a
point between that and the Russian River; and as provision ir:; made only for two reserves in the State, other than those alreat1y in operation, the question arises whether
it should not be situated farther in the interior, or perhaps eastern part of the State,
than the point referred to. The Noome Lacke Reserve is situated in one of the Sacramento valleys, at about the latitude of 40° north and 122L' of longitude \Yest, about
the center of that portion of the State north of the port of San Francisco. As, therefore, the proposed Klamath Reserve, being north west from the Noome Lacke Reservation, would appear to be adapted to the convenient use of the Indians in that
direction, the question is suggested whether the other reserve should not be located
farther east and n,orth, say on the tributaries of either Pitt or Feather Rivers. As
in t.he case of the proposed reserve of the Klamath, I am desirous of obtaining your
opinion and that of the President of the United States, with such decision as may be
arrived at under the circumstances, in season to communicate the same by the next
California mail, for the government of the action of Superintendent Henley.
Very respectfully, your obedient servant,
GEO. w. MANYPENNY,
Commissione1·.
Ron. R. McCLELLAND,
Secretary of the Interior.
DEPARTMENT OF THE INTERIOR,
Wa15hington, D. C., November 12, 1855.
SIR: I have the honor to submit herewith the report from the Commissioner of Indian Affairs of the lOth instant, and its accompanying papers, having relation to
two of the reservations in California for Indian purposes, authorized by the act of 3d
March last.
The precise limits of but one of the reservations, viz, a strip of territory commencing
at the Pacific Ocean and extending 1 mile in width on each side of the Klamath River,
are given, no sufficient data beingfnrnished to justify any definite action on the other.
I recommend your approval of t.he proposed Klamath Reservation, with the provision, however, that upon a survey of the tract a snfficient quantity be cut off from
the upper end thereof to bring it within the limit of 25,000 acres authorized by law.
Respectfully, your obedient servant,
R. McCLELLAND,
The PRESIDENT.
Sec1·eta1·y.
Let the reservation be made, as proposed. •
FRANKLIN PIERCE.
NOVEMBER 16, 1855.
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Mendocino.
DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,

Ap1'il 16, 1856.
SIR: Referring to the report I had the honor to submit for your consideration on
the lOth of November last·, relative to the establishment of a military reservation for
the benefit of the Indians of northern California, upon both sides of the Klamath
River, from its month the distance of 20 miles up the same; and to the remarks then
made upon the snbject of establishing a third similar reservation as proposed by the
superintendent of Indian affairs iu California, a,t Cape Mendocino, or at some point
between that place and Rnssian River, or, as appeared to this office at that time more
expedient, farther in the interior and easterly part of the State, I have now respectfully to can your attention again to the snbject., and to submit for your consideration
the following documents :

From these documents it appears that the section between the Noyo River on the
south and Bee-da-loe or Hal~ Creek on the north, extending from the coast on the
west to the Coast Mountains, combines advantages which are not to be found in a,ny
of the other locations examined, reference being had to the purposes for which it is
required and to the h'1bits and necessities of the Indians.
The tract intended for the reservation lies between the south bank of the Noyo
River, so as to include that river, and a point 1 mile north of the mouth of Hale or
Bee-da-loe Creek, extending eastward from the coast for quantity so as to include
the valleys beyond the first range of hills to the Coast Mountains, conforming to
their shape. Its geographical position is in Mendocino County, about 171) miles from
San Francisco, and 80 miles south of Cape Mendocino, 70 miles northwest of Clear
Lake, and about 180 miles from Sacramemo City.
It is proposed to embrace within the limits of the reservation 25,000 acres of land.
If upon an examination of the subject yon shall come to a similar conclusion, I
have respectfully to request that the proposition may be laid before the President of
the United States for his approval, and that the superintendent may be enabled to
carry out with him, on his return to his post by the steamer of the 20th instant, such
decision as may be made in the premises.
Very respectfully, your obedient servant,
GEORGE

W.

MANYPENNY,

Commissioner .
Hon. R. McCLELLAND,
Senr£;ta1·y of the lntm·ior.

Smith River ReseTve.
DEPARTMENT OF THF: INTERIOR,
OFFICE OF INDIAN AFFAIRS,

Ap1·il ~. 1862.
SIR: I have t,he honor to snbmit for your consideration a report from Agen b Hanson, of February 14, and also his letter, with accompanying papers, of February 28,
1862, relative to the destruction by flood of thP, Klamath Reservation in California,
and the selection of a new reservation in the Smith River Valley, with a map thereof
as submitted by him.
The report having already been submitted to t.be Senate Commirtee on Indian Affairs
and understood to meet their approval, I would rcspectfnlly recomruenrl, should it
meet with your concurrence, that the Presir1ent be requested to canse sncb portions
of the proposed reservation as have been proclaimeri for sale, and are not included in
the purchases made by .Agent Hanson from indi vidnals, to be withdrawn from sale,
and that the local land office be instructed to respect the same as a,n Indian reservation until otherwise ordered.
Very respectfully, your obedient servant,
WM.

P.

DOLE,

Commissioner.
Hon. CALEB B. SMITH,
SecretaTy of the Interi01·.
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Lindorsement.]

The lands embraced in the proposed reservation may be withdrawn from sale for
the present.
C. B. SMITH.
MAY 3, 1862.
(The lands referred to were in townships 17, 18, and 19, lying upon the Pacific
Ocean, in Del Norte County.)
This reserve was discontinued by act of Congress, approved July 27, 1868 (15 Stats.,
221).

l Extract from the Annual Report of the Indian Office for 1886.]
THE KLAMATH RESERVATION.
My duties, as both agent and commanding officer, require me to exercise a supervision over the reservation on the Klamath. A small outpost is maintained at the
mouth of that river to prevent intrusion on the Indian lands, and protect the Indians
in their only industry-that of fishing for salmon.
Those Indians are also anxious for a subdivision of their lands, but before this can
be done the lines of the reservation must be fixed determinately. It is a1leged that
fraudulent surveys of the public lauds a<lj oining the reservation have made it impossible to fix its lines without creating a conflict of title.
The people, like the Hoopas, are friendly and well disposed, and maintain amicable relations with the white people about them, but should the military power of the
Government be removed from this valley, both reservations wonld soon be overrun,
and t.he Indians dispossessed. The Klamaths live almost exclusi Yely on the salmon,
though a few plant a little. They number about 400, and have no schools.
ThA, census of both tribes, required by law, was taken at the end of June, and was
forwarded to the Indian Office soon after the 1st of July.
I am, sir, very respectfully, your obedient,
WM. E. DOUGHEHTY,
Captain Fi1·st Infanb·y, .dctiug Agent.
The COMMISSIONER OF INDIAN AFFAIRS.

[Extract from Annual Report of Indian Office for 1885.]

REPORT OF SPECIAL AGENT ON CONDITION AND NEEDS OF NON-RESERVATION KLAMATH INDIANS IN CALIFORNIA.
SAN FRANCISCO, CAL., June 25, 1885.
SIR: In accordance with instructions contained in your telegram of 28th and letter
of 29th ultimo, I have the honor to make the following report:
The distance from the line of the Hoopa Valley Reservation, at the junction of the
Klamath and Trinit,y Rivers, to the Klamath River Reservation, upper linP, by way of
the river, is some 11':1 miles, and it is within these limits that the non-reservation Klamath Indians are located.
Nature seems to have done her best, hf're to fashion a perfect paradiHe for these Indiar.s, and to repel the approach of the whit.e mau. She fillerl the month of the Klamath River with a sand-bar and huge rocks, rendering ordinary navigation impossible,
and pitched the mountains on either side into such steepsand amazingcoufnsion that
the Tiver bas a hard struggle to drive its way through the wonderful gorges; it turns
and twists and tumbles along the rocks and gulches iil an incessant mad rush to the
ocean, without one moment's rest and without touching the borders of one acre of
meadow land. The banks and hills shoot up abruptly from the river in jaunty irregularity, as if formed solely for the capricious life and limitecl aspirations of the Indian. Tremendnus bowlders and cragged points ju~ into the river and change its
course, forming innumerable ·eddies and hack currents, where salmon seek rest, to be
taken in large numbers by means of Indian nets. No level land of any considerable
size is to be found here. I presume if the most level spot along the river was cleared
of trees and scrub growth it would scarcely measure 5 acres.
This, then, is where these Indians elwell in their grotesque villages. They form a
very respectable peasantry, supporting themselves without aid from the Government
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by fishing, hunting, raising a little stock, cultivating patches of soil, and by day's
labor at the Arc3.ta lumber-mills. There is a crude thrift among them one can not help
admiring. Their little villages are perched on the mountain side, with most picturesque attractiveness; their houses are all made of lumber, and look as if they had
been tossed upon the hillsides and allowed to stand wherever they gained a foothold.
The beauty of irregularity could have no finer effect with studied art or the taste of
cultivated refinement. Often a latticed porch, a curtained window, or a high roof
with overhanging eaves displays an attempt at civilization, crude as it may be.
Many of the houses have board floors and open fire places. It is not uncommon for
them to have beds raised from the floor, sheets, tables, and dishes. They generally
wear hats, shirts, pants, and shoes or boots. I did not see one" blanket" Indian.
Women wear the ordinary American-cut dress, and straw hats made by themselves.
They wear their hair parted and brought oft' the forehead; males' hair is generally
cut short. Nearly aU the men and most of the women speak the English language
very well; I could unllerstand all the young and middle-aged of both sexes. They
are comparatively well dressed allCl look very well.
The olrl men keep the nets in order :mel fish steauily ; the women dress and dry
fish, gather acorns for meal, and fetch wood and water; middle-aged men go off to
work awhile, look after the hogs and horses, and make gardens, with their wives to
help them. It is common to find little gardens of potatoes, beans, and corn among
them, fenced in, just out of town as it were. I searched in vain for war-paint and
the formation of lines on the war-path; beard no mntterings of revenge, no "blood
sign on the moon," no indication of disturbance or attempts to settle difficulties by
their own hands; no withdrawal from their peaceful pursuits or neglect of their
meager crops and resources to gather in bands or agitate their grievances. In short,
sir, I have never been more plea.scd wit.b any Indian commnnit.y. Thus I have endeavored to convey to you, regretting that I have not a more powerful pen, my impression of the quiet, peaceful disposition of these Inclians aml their inclination not
to go abroad to molest others, but to remain unmolested within themselves, where
they have done their best towards permanent settlement.
I do not deny a limit to this quiet state of affairs. The Inqians, like our English
cousins, do not wi:sh foreign feet, stepping on their territorial toes; nor are they very
much farther advanced in practical Christianity, for while the latter rush to arms
and powder first and arbitration afterwards, I promi"!e you that t.bese Indians will
not remove the rust from their rifles uuless they are in some way imposed upon
and the hand of their guardian i~ tardy or withdrawn from their help and protection.
That thew bite man should seek such out-of the- wa;y places for a lodging seems strange
when looked at abstractly, but an examination of facts explains it. Occasionally a
man is found whose intentions and expectations get the better of his judgment. He
goes out expecting to find a wealth of resources, early development, rapid settlement,.
andlan1ls thrown open to white possession, a speculation in the rising value of real estate. Some get there by buying out cimprovemeots 71 of some sqnatter, :-~. nd they range
a .little stock on the pulllic lands. Mauy take up with Indian women, and soon drop
to the level of the most ordinary Indian life, waiting for sowething to turn up. By consorting with squaws they have assumed "acquired rights" among the Indians, and elbow their way to all the privileges of the Indians, and at, the same time they are on
the sharp lookon t for every advantage a white man can gralJ. In city life they would
be called Bohemians; more vulgarly bummers ,L>r leechers. Two w bite men told me
they had their eyes on certain "locations,'' and they were just waitiug to see what the
Governmeut is going to do. The white men here have CPrtaiu legal rights, and they
are entitled to a certain degree of respect and consideration. There is no danger,.
however, that tbe,y will get less than they have a right to or deserve.
This is the way the whites and Indians are llovetailed together upon this land. Closeand careful observation leads me to the belief that the best. intere<Jts of these Indians
are perverted by a show of community of interests or rights mixed with those of white
men. NPitber Indians nor white men will rei<pect each,other as a class as they respect
themselves; they never do. Peace and order are not promoted by Hnch contact; Indians
are never elevated by ,snch association. The white men, with rare exceptions, fall from
a former estate; they drop down to a level below themselves, or rather fiod their true
level; and they are never engaged in advancing the Indians as a race in an:,7 manner or
condition whatsoever. Indians derive their benefits from other sources. They are not
generally pleal:'led with the immediate proximity of whtte settlers; almost invariably
they have told me they do not want these white men about them.
White men take adv rmtage of Indians in all sorts of mean, petty, small ways, and
the Indian a] Vl·a~-s looks at a slight offense as a great wrong. Sometimes what a
white man tries to make a joke of is a pretty serious matter; but it is concealed, as
it can not be charged to an Indian. For instance, Joe G:nTet, a miserable specimen
of a white man-one of the "settlers"-went into an Indian's bouse with some others, and while there in the house among t.he Indian family took out his six-shooter
and shot towards a cot to see how near he could come without hitting it. What
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would have been saiLl and thought, sir, if Garret had been an Indian~ Another of
these white ''settlers" told au Indian who was trying to make a place of his own
that he must give it up and go into a village to live-that was what the Government
wanted all Indians to do. He pretended to charge $1 each per mouth for three horses
happening to get on "his range," when he himself had sheep scattered everywhere.
And so on. I took special pains to see every one of these white men in the presence
of Indians, and so set such matters straight, which I did without gloYes. I was careful also to instruct Indians not to interfere with whites; to go direct.ly to the agent
with !tll their troubles or for explanation of anything they did not fully understand.
I repeat that the two races or classes are so autagonist.ic to 1·ach other at the point
where they meet in the struggle for subsistence and life that their interests can
never become common; nor wi 11 the races or classes in that relative situation ever
respect each other. The seed of trouble and disturbanct>, enoing in bloodshed, is
sown in just such soil, where two divided interests are being cultivated together, one
always choking the growth of the other. There is no doubt of this position.
The Indian is commonly called t.h e ward of the nation; the United States Govemment is guardian of the Indian. This is the true station or rank of the Indian. He
is generally ,and publicly so referred to and <:SO regarded. A guardian always acts for
his ward and in his stead; the ward has no motive power of action vested in himself;
he bas legal being only through his guardian. This shonld be the legal constitutional status of the Indian; but the law now says the ward may himself act as gi1ardian
while still a ward. Although in all respects a ward, he may manage his own property. He is expected and callPd upon to manage his own affairs, although a mereward-incapacitated, in fact. In other words, the Indian ward is offered the opportunity of homesteading land, which, being a ward, he is utterly unable to do. He
has uo experience or comprehension of maps and iliagrams, townbhips, sections, and
locations. He could hardly find the front door of the land office; even if there, he
could not intelligently communicate his business. The Indian iRa thorough ward, he
is a most helpless, dependent being-most diffident in action, without the slightest
self-reliance or suffie1ent self-assertion to act where his interests and welfare require
it. Plainly the guardian should always act for and in the stead of such a ward. And
I submit, sir, with the utmost respect, that the acts of Congress are defective and inadequate in relation to this matter. That is, for the purpose of having the benefits
intended accrue to the Indian in this case, certain lands should be set a~:;ide in whole
and then parceled out for settlement as appears best for these particular Inuians, in
this partwu!ar locality, the Government acting at and disposing of every point.
Now, sir, if these petitions are clear, and there is any virtue in the propositions contained in them, the question before you resolveR itself to very narrow limits. Shall
these Indians be allowed to remain here or he removed ~ The law con templates apparently, from circular of May 31, Hl84, inclosed by you, the possession of land by Indians
where improvements have been made'' of any valne whatever." Fisheries, staging for
holding the fishermen and their nets, are dotted along the river. Indians have bad general and actual, though unrecorded, possession and occupation of the whole riverline
here for years and years. Their dwellings are scattered and permanent.. They wish to
remain here; here they are self-supporting-actually self-sustaining. This is their old
home, and home is very dear to them-treasured above everything else. No place can
be found so well adapted to these Indians, and to which they themselves are so well
adapted, as this very spot. No possessions of the Government can be betterspared to
them. No territory offers more to these Indians an<l very little territory offers less to the
white man. The issueoftheir removal seems to disappear. How, then, cau they finally
be provided for, for their best good and secure protection, without detriment to the
State of California., or the rights of any class of her citizens, however humble (or low),
and with the least expense, anxiety, or care to the Government~
Within the lines on the river already defined there are fourteen villages, averaging
about one and a half miles apart. The names of the villages are as follows, commencing with the Hoopa Valley R eservation going down-st.ream; "right" and "left"
signify side of river, and the nnmber of male inhabitants twenty years old and over
is given opposite the name of each village:

Name.

1
2
3
4
5
6

7
8

I Sido of dvo•.

Witcb-prck •... _..
Wah-sook ······-·
Ka.y-n eck ... _ .. .
Kay-ncckie-ko ... .
Capp t·l.. ____ ---·-Moo-ruck .. . ··-··
Hayk-meek ·----Nats-koo ·--·· ·-· -

Right
:Right .. ____ ...
Left·---··.·-·
Ri!!bt·----· . ..
L eft . ·--··
Right.·-···-··
Right . - .... __ .
Left----·-·--·

~

No.

~~-~f_eu_
s~t -~39
20
~

1~ I

19

109
11
12
13
14

~o.

I

Name.

M
et-tah · - ---··-··
Sbray?:-ron
-·--·- · '
Sock-ter ---· .. ..
Peck-wan . ___ .. _..
Cot-tep · ---- - ·-·Wah·tek ---··---

Side of river.

L~ft
· ....
Rlght·---. --···-··
L e ft · - - . ---Right._ ..... -Right . . ·--····
Right.·-···-··

of adult
males.
13
13
5
33
17
3~

1-217
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This census is taken from the memory of t.wo intelligent Indians, who brought up
in mind every man individually by name, counting the villages separately. The
.agent estimated "about two hundred" before these figures were made known to him;
several other persons have estimated about the same number. I hold it as correct,
audit is intended to embrace some who are off at work, who claim residence and
.allegiance here.
Now, if a strip of land is taken 2 miles wide from one point to the other, embracing
the river, there would be required about thirty-six sections or less, and if this were
divided among these, say, 220 Indians, always excli.1ding the white man; it would
give to each about 100 acres of land much less than the offered homestead right. The
Government has at no time contemplated doing less than this, so fa.r as number of
acres goes, and if I have fairly discussed the questiou, there is but one conclusion
and no consideration of any doubt as to the step to take. I consequently have the
honor to recommend that a body ot"land, a parallelogram 2 miles wide, taking iu the
Klamath River from Hoopa Valley Reservation to Klamath River Reservation, be set
aside and appropriated to the sole use and possession of the Klamath non-reservation
Indians; that squatters be immediately removed, and that any homesteads entered
upon or taken within these borders be yielded up under the prior right and possession of the Indians, all improvements where entries have been made being paid for
by the Governmf•nt. ,
Directly associated with this recommendation is the matter of the specific allotment
of individual parcels of land to individual Indians, and what is termed the "village
system." This "village system" must not be confounded in any manner with Indian
"tribal relations." Wb.ile these Indians still have a sort of tribal code, they are rapidly becoming individualized and segregated in individual interests. They have hogs
in separate small herds or bands; horses, also; they have litt.le garden spots already
referred to-lots marked off and fenced, say of an acre, more or less; places to go and
get wood; particular grounds for gathering acorns. In fact, they have the model idea
-of American life-the gregarious plan of farming out, but" living in town." They are
moving away from the community of property interests. Those Indians who work out,
pick up" white" ideas and ways of living very fast. They are gradually but surely
applying them. They are gradually of themselves breaking up the objectionable features of the" vilb.ge system." And as their interests become more generally t.aken up
in cultivating the soil, thtir homes will gradually become more scattered. You will
-observe that their population and their little villages are well dispersed over their possessions even now. New ranches or villages are continually being settled, but as it
happens with more interest to their convenience and comfort, nearness to wood, water, and boat-landings, and the necessities of their habits of life than they have given
to corners of quarter-sections.
I have the holJor to respectfully submit that this settlement of Indians should be
treated like a corporation; it should have such consideration as is given to an incorporated body. Laws in relation to these Indians should be special and particular.
This body of Indians (and eacl;l anrl every other separate body of Indians, if 1 may suggest it) should have passed for it such laws as its separate case merits and requires.
This is the application of law given to all societies, organizations, companies, and collective borlies of every description, and this body requires as well the enactment of such
specific laws as will promote its best government, alike for the best interests of the
Indians and the United States. Indian laws have been too general. I have the honor,
therefore, to recommend that the strip of land referred to be set a8ide and given in trust
to these Indians; that, it be surveyed anrl staked off in 100-acre lots, apart from certain
thoroughfares; that these lots be subject to the occupation and final possession of
Indians, upon certain improvements being made, under such restrictions and regulations as may be provided by the Interior Department; that land may be reserved
and used in common upon which there are villages; when abandoned to revert to the
United States.
I have the.honor to recommend, also, that when any law is considered pertaining
to these Indians that provision be made to try and punish the murder of one Indian
by another by civil process; that all cases of theft may he aied and punished by
imprisonment; that Indians must send their children to school for three years, unless
physically unable to attend school, before they can have clear title to any parcel of
land.
I have the honor to further recommend that these same provisions be extended to
the Indians on the Klamath River Reservation immediately adjoining the land here
considered, and that the lower and remaining portion of that reservation be thrown
.again with the public lands, providing security and· protection to the fisheries of the
Indian~ above t,he mouth of the Klamath River.
To secure order along the Klamath River, and to bring before the Indians the responsibilities of cit.izenship, or even residence under t,he protection of the United
States, there should be some show of discipline and authority ever present. No less
-expensive an organization could be effected than the present occupation of a squad of
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soldiers near or upon the territory. The three soldiers at hand really act as sheriff
and police force under civil authority, and the line of Indian towns should be under
frequent patrol. and frequently be visited by the agent, who should be a civilian, for
reasons which will be considered in a separate report.
In respect to preserving order, I am thoroughly convinced that if I was present when
disputes or disturbances were entered upon by any parties I coulrl avert a serious
issue. I have the honor, then, to urgently recommend that the agent be directed to
visit this locality persoiJally once every month; that he be charged to make personal
friends of the Indians, to listen patiently and respectfully to all their statements and
stories, however trifling they may appear to himself, and t.o especially engender forbearance and conciliation. This is particularly applicable to the uew agent about or
soon to take charge at Hoopa Valley. Indians are naturally moody, and brood over
sometimes imagiued wrongs; if they can have a good big talk and talk it out, they
are fully satisfied anrl relieved.
·
Referring, in conclusion, to the communication of General Pope, quoted in your letter,
I have the honor to state that the situation on the Klamath River is just so serious that
a broil between the whites and Indians, once started from dispute and hrought to violence, would end in a bitter conflict and great bloodshed on both sides. These In'dians have been terrible in their feuds wit,h white men and among themselves, like
other men all over the world, where arrayed in so-claimed "oppressed" classes, mobs,
strikes; and once frenzied there are no lwunds to passion. The Indian is brutal when
aroused; the white man is brutal when aroused. Neither are at first conciliatory. The
history of these Indians shows that they have been engaged in some bloody work.
There is no alJsolute guaranty of peace. No, sir; not after the most beneficeut laws
are passed. So much the more should General Pope's words be heeded. And yet, in
the face of these facts and the complaints made by Geueral Pope, I would ratb(>r take
my chances of life on the Klamath River than in t.h e high courts of England or Russia. And I must nevertheless claim that these Indians are most tractable, and they
promise much more in the advance of civilization than most of the Indians I have
seen. Their increasing domestic pursuits, their increasing contact with outside
"white" life, their increasing adaptation to ''white" manners and dress, their increasing respect for law and order and horror of murder, all speak well for these Indians.
There is no sign of trouble at the present t.ime. I saw the inhabitants of every village, and have the satisfaction of saying to you that I settled all their little troubles.
I warned, urged, and counseled them to avoid dispute; to at once go to the agent with
every difficulty, should any again arise; and I left them perfectly quiet, and with
the pleasantest, most gratifying impressions of my visit among them. I saw all the
white u.en I could, especially Mr. Laam, with whom I got along very well; went
over the whole ground with him, and he made me promises with regard to his future
conduct which I have no reason to discredit. I promised him t,hat the Government
would respect his rights. I told the Indians you were specially interested in their
welfare, and pr •miserl them that you would consider them and their affairs just as
soon as it could possibly be done, which I have the honor to urge.
Respectfully submitted.
PARIS H. FOLSOM,
Special Agent.
The COMMISSIONER OF INDIAN AFFAIRS.
DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, July 2:~, 1883.
SIR: I am in receipt of your letter of the 2d instant, addressed to the honorable
the Secretary of the Interior, submitting a proposition to lease t be salmon fisheries of
the Klamath River, within the Klamath River Reservat,i on in C<tlifornia., with the
right to use the river banks and cnt timber for fuel and other uses in connection with
the fishing privilege.
In reply I have to say that no such proposition can be entertained. It would be
against nsage and at variance with the policy of the Department in the control and
management of Indian affairs.
The permanent settlement of the Indians residing upon said reservation, and the disposal of so much of the reservation as may not be needed for that purpose, are matters
.engaging the attention of the Department at this time. What the final result may be
I am unable to say.
The reservation is still in a state of Indian reservation, and must so remain, uninterfered with, until otherwise ordered by competent authority.
Very respectfully,
E. L. STEVENS.
Acting Commissioner.
D. B. HUME, Esq.,
Ellensbm·gh, Oregon.
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[Extract from the Annual Report of the Secretary of the Interior for year 1888.J
KLAMATH RIVER INDIAN RESERVATION IN CALIFORNIA.

"A strip of territory commencing at the Pacific Ocean and exi.ending 1 mile in
width on each side of the Klamath River for a distance of 20 miles," was set apart for
Indian purposes by Executive order of November 16, 18G5, under and in pursuance of
a provision in the act of March 3, 1855 ( 10 Stats., 699), providing for the collecting,
removing, and subsisting of Indians in California on two additional military reservations, which were not to contain exceeding 25,000 acres each.
By the second section of the act of April 8, 1864 (13 Stats., 39), it is provided that
the President, at his discretion, shall set apart not exceeding four tracts of land within
the State of California to be retained by the United States for the purposes of Indian
reservations, and that said tracts may, or may not, as in the discretion of the President may be deemed for the brst interests of the Indians to be provided for, include
any of the Indian reservations heretofore set apart in said State.
The third section of that act provides "that the several India.n reservations in California which shall not bo retained for the purposes of Indian reservations" shall be
surveyed and offered for sale as therein directed. Indians have continued to reside
on the Klamath River lands, and those lands have been and are treated as in state of
reservation for Indian purposes, the jurisdiction is under the United States Indian
agent for the Hoopa Valley Agency. 'l'he taking of fish in the Klamath River, which
has been pursued as a means of support and subsistence for many years past by the
Indians living on the reservation, has been largely encroached upon recently by
white persons, who have also engaged in traffic with the Indians.
To punish violators of the Indian intercourse laws, proceedings were instituted in
the United States court for the northern district of California against one R. D. Hume
(case entitled ''United States v. Forty-eight Pounds Rising Star Tea, etc.") for trading with the Iudians occupying that reservation in violation of section 2133 Revised
Statutes. Upon the trial the court dismissed the libel of information, holding that
"The Klamath River Reservation uot having been 'retained for the purposes of
Indian reservatior,s,' nuder the act of 1864, nor included within either of the four
tracts of laud set apart under its provisions, the third section took effect as a relinquishment of the lands for purposes of Indian reservations, but the United States
still retained possession of the lands for the purposes of disposing of them as directed
by that section. * * * If these lands do not constitute an Indian reservation,
they are certainly not an Indian country. ':!;'hey are held by the United States forsale; and even if this were not the case, the residence of 200 Indians on a tract 40
square miles in area would not make the whole tract Indian country within the
meaning and intention of the law."
Aftt>r full consideration of the interests involved, I have requested the AttorneyGeneral to cause ·an appeal to be taken in the case, deferring, of course, to his judgment whether upon the questions of Jaw in the , case any different determination of
the matter might reasonably be hoped for by such action.
Without awaiting the decision of this appeal, however, authority ought at once to
be given the President or the Department to set a.part these lands as a reservation,
and thus remove all doubt and secure the immediate protection to the Indians which
they can otherwise hardly ~xpect to enjoy during the pendency of the appeal, and
which the Department is powerless to give them.

DEP ARTM:ENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,

May 28, 1R87.
SIR: I have the honor to invite your attention to the following, just received by
telegram, f10m Captain Dougherty, acting agent at Hoopa Valley Agency, Cal., and
to request instructions as to the proper course to be pnrsuell in or~ler to protect the
Indians in their rights, to wit:
MOUTH OF KLAMATH RIVER, CAL.,

May 24, Hl87.
COMMISSIONER INDIAN AFFAIRS,

Washington, D. C.:
"'
R. D. Hume, of Ellensbnrgh, Oregon, entered Klamath River with light-draught
steamer and gang of meu; take possession of fishing grounds of reservation Indians;
defies Department to exclude him; has gone to Crescent City for floating establishment to anchor on fishing grounds. Indians expended mnch labor in cleaning
grounds, and \Yill resent int.rusion by Hume. Telegraph full iustructions agency at
once. Case urgent.
DOUGHERTY,

Agent.
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The Klamath River Reservation was established by Executive order of November
16, 1855, in pursuance of the act of Congress approved March 3, 185fi (Stat., 10, p. 238).
See pamphlet of Executive orders herewith, pp. 302-303.
The Indians occupying the reservation, who, from the latest information obtained,
number about. 40t' souls, are entirely self-supporting, and rely for subsistence almost
-exclusively upon the salmon with which the Klamath River abounds.
A small military force is maintained at the mouth of the river to prevent intrusion
on the Indian reservation and protect the Indians in their fishing privileges. See
annual report of this office for 1886, p. 4:3.
The Indians themselves are remarkably peaceable and industrious, and deserve well
.at the bands of the Government.
An interesting account of them by Special Agent Folsom, may be found in my an
nual report for li:l85, p. 264.
For your information I will state that this same party, Hume, made application to
the Department in 1883 fort he privilege of taking fish in the Klamath River, within the
reservation limits, offering $50,000 for a ten-year lease. See copy of his letter herewith, and also copy of office letter in reply, dated Jnly 23, Hl83.
It will be proper to state also, that upon examination of the laws of California I
-find that the Klamath River has been declared to be a navigable stream, from its mouth
to the town of Orleans Bar. See California Code and Statutes, 1877-'80, vol. 3.
The urgency of the case impels me to ask your early consideration of the matter
presented.
Very respectfully, your obedient servant,
J. D. C. ATKINS,
Commissioner.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF JUSTICE,
Washington, June 11, 1887.
SIR: The question presented by your communication of the 3d June instant arises
upon the following state of facts:
On the 16th November, 1855, the President of the United States set apart as a reservation for the use of the Klamath Indians "a strip of territory commencing at the
Pacific Ocean and extending 1 mile in width on each side of the Klamath River for a
distance of 20 miles, with the provision, however, that upon a survey of the tract a
Sllfficient quantity be cut off from the upper end thereof to bring it within the limit
of 25,000 acres authorized by law."
(Executive Orders relating to Indian Reservations, p. 303.)
The Klamath Indians, consisting of about four hundred, are self-supporting and
rely for subsistence almost exclusively on the salmon with which the Klamath River
abounds.
Within less than a month past a small steamer from Ellensburgh, Oregon, has entered the Klamath River with the intention of fishing in that part of it flowing within
the limits of the reservation, and as it is feared the Indians may· resort to violence to
repel what they regard as an invasion of their rights, au opinion is asked as to the
power of the Government to protect these Indians in the enjoyment of what they
claim to be "fishing privileges in the Klamath River within the limits of their reservation."
The Klamath River has been declared by the legislature of California to be "navigable from its mouth to the town of Orleans Bar," a pnint some distance above the
eastern and upper limit of the reservation.
The Klamath River being a navigable stream the public have the right to fish there
and use it in any other way t,hat does not amount to an interruption of or interference with interstate or foreign commerce or navigation, or a violation of some law of
the State of California.
In the case of McCready v. Virginia (94 U. S., 391, 394) the Supreme Court says:
" The principle has long been settled in this court that each State owns the beds of
all tide-waters within its jurisdiction, unless they have been gTanted away. (Pollard's Lessee v. Hagan, 3 How., 212; Smith v. Maryland, 18 How., 74; Mumford v.
Wardwell, 6 Wall., 436; Weber v. Harbor Commissioners, 18 id., <5G.)
"In like manner the States own the tide-waters tbemst>l ves and the fish in them, so
far as they a.re capable of ownership while running. For this purpose the State represents its people, and the ownership is that. of the people in their united sovereignty.
(Martin ·v. Waddell, 16 Pet., 410.) The title thus held is subject to th e paramount
right of navigation, the regulation of which, in respect to foreign and interstate
commerce, has been granted to the United States. There has ueen, however, no such
grant of power over the fisheries. These remain under the exclusive control of the
State, which bas consequently the right, in its discretion, to appropriate its tide-
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waters and their beds, to be used by its people as a common for taking and cultivatinrr fish, so far as it may be done without obstructing navigation."
£t follows, then, that so long as the acts of persons resorting to these waters to take
fish fall short of invading the right of Congress to regulate commerce with foreign
nations or among the several States no case for l<'ederal interference can be said to
exist.
Very respectfully, yours,
A. H. GARLAND,
Attorney- General.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, Jww 21, 1887.
SIR: Referring to office report of May 28, 1887, inviting your attention to a telegram from Captain Dougherty, U. S. Army, acting agent at Hoopa Valley Agency,
Cal., requesting instruction:~ as to the proper course for him to pursue iu order
to protect the Klamath River Indians against the infringement of their fishing rights
and privileges by one E. D. Hume, of Ellensburgh, Oregon, who recently appeared
in the river with a l 1ght-draughtsteamer and a gang of men to take possession ot the
fishing grounds of the Indians situate within the reservation limits, and also to the
opinion of the Attorney-General, to whom the subject was referred (dated June 11,
1887 ), I beg leave to lay before you a brief statement of facts connected with the subject, and some questions that have occuned to me in endeavoring to discover some
lawful means for the protection of these Indians. Brief herewith inclosed.
In all probability there will be trouble if steps are not taken to prevent Hume from
interfering with the Indians. The Indians naLurally, and of right, look to the Government for protection, a Hl if they do not find it, they will be very likely to take the
matter into their own hands, and as is invariably the case they will get the worst of
it in the end, although they may do some damage at first. It is not difficult to foresee the utter destruction of this now happy and contented people should they, in
despair of protection from the Government, undertake to defend their rights by violent means. Can it be expected that they will quietly submit to being robbed of
the only means they have of obtaining food for their wives and children-their only
dependence?
It seems to me the Government can and ought to protect them against so great a
misfortune. To abandon them to such a fate would be fatal to the hopes of the Indians, and I trust t,he Government will be firm in acting as the guardian of their
rights and interests.
_
I would respectfully ask whether the Department has any suggestions that might
aid this office in dealing witb this very important matter.
Very respectfully, your obedient servant,
J. D. C. ATKINS,
Commissioner.
The SECRETARY OF THE INTERIOR.

BRIEF.
The Klamath River Reservation in California was established by Executive order,
dated November 16, 1855, in pursuance of an act of Congress approved March 3, 1855
(Stat. 10, p. 238), providing for the collecting, removing, and subsisting of the Indians of California on five additional military reservations, which were not to exceed
25,000 acres each.
The reservation embrace:s ''a strip of territory commencing at the Pacific Ocean
and extending 1 mile in width on each side of the Klamath River."
•
The number of Indians occupying the reservation is about 400. They rely for subsistence almost exclusively upon the salmon with which the Klamath River abounds.
A very considerable number of'them, at least, have resided on the reservation continuously since its establishment, in 1855, at which time there were not less than 2,000
Indians living on the river within the territory set apart, where they had" always
had their home." (An. Rep. I. 0., 18fi6, p. 249.) In 1861 a freshet nearly destroyed
the reservation and many of the Indians removed to Smith River, but the present
occupants remained, and their residence has been unbroken from the beginning.
They have had exclusive use of the fisheries in the Klamath River, from which
they have supported themselves, entirely una.i ded by the Government, at least since
the freshet of 1861.
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The Klamath River was not then, nor has it ever been, considered a navigable river
in fact, IJnt it appears that in 1880 the legislature of California declared it to be a
navigable stream from its mouth to the town of Orleans Bar-(Cal. Code and Stats.,
1877-80, vol. 3.)
Special Agent Folsom, who made a personal inspection of the reservation two years
ago, says:
Natnre seems to have done her best here to fashion a perfect paradise for these
Indians, and to repel the approach of the white man. She filled the mouth of the
Kalmath RivtJr with a sand-bar and huge rocks, rendering ordinary navigat,iou impossible, and pitched t.he mountains on either side into such steep and amazing confusion tbat t.he river has a hard struggle to drive its way through the wonderful
gorges. • " " Tremendous bowlders and cragged points jut into the river and
change its course, forming innumerable eddies and back currents, where salmon seek
rest, to be taken in large numbers by rpeaus of Indian nets-(An. Rep. I. 0., 1885,
page 264.)
Have not the Indians acquired privatt' rights in their fisheries by prescription 'I
Such rightR are sometimes so acquired by prescription . . (See 16 Peters, p. 423.)
Can the legislature of the State of California by·declaring the Klamath River navigable, when in fact it is not navigable, deprive the Indians of the exclusive use of
fisheries'?
"The legislature of a State can not, by declaring a river navigable, which is not so
in fact, deprive the riparian owners of their rights to the use of tbe water for hydraulic and other purposes without rendering them compensation." (See case cited
in "Angell on Water-courses," p. 727)
The Klamath Reservation having ueen declared by the President, in pursuance of
an act of Congress, for Indian purposes exclusively, can the State of California so far
defeat the purposes of said act of Congress as to grant libert.y to any and all of her
citizens to enter within its uoundaries and engage in the business of catching and
curing fish, to the injury of t.he Indians for whom the reservation was created'?
When recently it was found necessary to construct dams and reservoirs within the
limits of t.he Leech Lake and Lake Winnebagoshish Reservations for desired improvements in the Mississippi River, Congress provided for com pen sating the friendly
Indians residing on said reservations for all inj aries incurred in the construction of
· said dams and reservoirs to privat.e property, and in ascertaining and appraising such
injuries the damages to the Indian fisheries was one of the principal items taken
into account.
The Government did not feel justified in interfering wit.h the privileges long enjoyed
by the Indians as a means of support without paying them liberally for damages, notwithstanding the fact that the construction of the dams was a great public necessity,
and the river a navigable one in fact.
The party complained of (Hume) proposes to anchor floats in the river and build a
"two-story building" upon one of them, presumably to enaule him to carry on the
business without landing. (See Agent Dougherty's leLter of May 31, 18tl7.)
The Indians with their rude appliances would be placed to great disadvantage by
this intrusion, and their agent declares that the effect would be to deprive the Indians
"all along the Lower Klamath of their principal means of support."
By seining near the mouth of the river the whites would obstruct the passage of
the salmon and cut the Indians off from their accustomed supply.
Section 2149 of the Revised Statutes provides as follows:
"The Commissioner of Indian Affairs is authorized and required, with the approval
of the Secretary of the Interior, to remove from any tribal reservation any person
if
if
"
within the limits of the reservation whose presence may, in the judgment
of the Commissioner, be detrimental to the peace and welfa,re of the Indians."
The presence of Hume and his party within the limits of the Klamath River Reservation is manifestly detrimental to the peace and welfare of the Klamath River Indians, in that it is likely to provoke open hostilities between them; and if they are
permitted to remain the whites will deprive the Indians of their means of support.
Certainly nothing could he more detrimental to their peace and welfare.
The right to navigate the river is not denied, but anchoring floats with a view to
erecting unildings thereon for the accommodation of extensive business operations
during an entire season is another thing.
Captain Dougherty, the acting agent in charge, is au Army officer of large experience amongst the Indians, and good judgment.
He asks that "the highest power be invoked to protect the Indians in the possession of their only (food) resour0e."
The foregoing suggestions are made in view of the serious troubles likely to arise if
this office should be forced to act strictly in accordance with the opinion rendered by
the honorable Attorney-General upon the case as presented to him on the 3d instant.
A small military force has for a long time been stationed at the mouth of the Klamath to protect the Indians in their fishing privileges.
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The conditions as regards the status of the reservation and the relations existing
between the Indians and the Government remain unaltered, and it is not seen why
the Indians are not entitled to the protection they have enjoyed all along.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,
Washington, Jttne 23, 1887.
Sm: Referring to my letter of the 21st instant, and accompanying paper relative to
the Klamath River Reservation in California, and the attempted dispossession of the
resident Indians of their fishing grounds by a gang of white men under one Hume, I
have the honor to draw your attention to a case reported iu 6th Sawyer, p. 29, "United
States v. John Sturgeon."
The Pyramid Lake Reservation, referred to in the case cited, was established by Executive order in like manner with the Klamath River Reservation, save that in the
case of t,he latter the action of the Executive was based upon authority directly conferred upon him by Congress.
The lake where the trespass occurred is a large inland sheet of water, estimated to
be 40 miles long by from 6 to 15 miles wide, and is undoubtedly a navigable lake.
However, the question as to whether it was or was not navigable cut no figure in the
case. The point was, the defendants in the suit had been engaged in fishing, and
dealing and trading in :fish within the reservation liruits; and it was argued that taking fish inside the reservation was not unlawful, upon which the court said:
"If this argument is sound the whole purpose of the law, in setting apart lands
for the separate use of the Indians, is defeated;" and further on: ''The President
has set apart the reservation for the use of the Pah-Utes and other Indians residing
thereon. He has done this by authority of law. We know that the lake was in·cluded in the reservation that it might be a fishing ground for the Indians. The
lines of the reservation have been drawn around it for the purpose of excluding
white people from fishing there, except by proper authority. It is plain that nothing
of value to the Indians will be left of their reservation if all the whites who choose
may resort there to fish. In my judgment those who thus encroach on the reservation and fishing ground violate the order setting it apart for the use of the Indians,
'and consequently do so contrary to law."
It can be said with equal truth regarding the Klamath River Reservation, with
which we are now specially concerned, that the Klamath River was included in the
reservation, ''that it might be a fishing ground for the Indians." True, the executive
·order does not so state in terms, neither does the order setting apart the Pyramid
Lake Reservation. But it is manifest from the description of the boundaries of the
Klamath Reservation that it was the purpose and intention to exclude white people
from fishing in the river, from its mouth to the upper extremity of the reservation.
Should the whites be permitted to enter the river to fish, but little if anything of
value will be left of the reservation and the whole purpose of the law will be defeated.
I inclose herewith copy of pamphlet containing executive orders establishing Pyramid Lake Reservation, p. 345, and Klamath River Reservation, pp. 30'2, 303.
Very respectfully, your obedient servant,
J. D. C. ATKINS,
Commissioner.
The SECRETARY OF THE INTERIOR.
DEPARTMENT OF JUSTICE,
Washington, June 23, 1887.
SIR: I have the honor to acknowledge receipt of your letter of the 22d June, and
the inclosures therein referred to.
A.s I should prefer not to give an opinion upon such a case as I might collect from
ihese inclosures, for fear that I might not see the case in all its parts in the same light
as that in which it is seen by you, I have thought it best to ask a statement of the
exact case on which an opinion is desired.
.
The inclosures sent me are rather arguments or briefs answering the opinion I heretofore rendered in the premises at yonr request, and from them I see no reason to
·change that opinion. I do not in any sense understand them to contain or present
any case as indorsed by you requiring an opinion from me.
To enable you to have such a statement prepared, if you deem it necessary, I beg
leave to return the four inclosures that accompanied your letter.
Very respectfully, yours,
A.. H. GARLAND,
A. ttorney- General.
The SECRETARY OF THE INTERIOR.
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DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,

Washington, July(), 1887.
SIR: Referring to the commnnicat,ion of the honorable Attorney-General of the 2:3u
ultimo, I have the honor to suggest that the following statement be submitted to him
and his opinion requested upon the propositions therdn contained.
So far as we can ascertain the Klamath River Indians in California have held and
enjoyed exclusive fishery privileges in the Klamath River from time immemorial, and
were in full pos-ession of t,hem at the rlate of tl1e Guadalnpe Hidalgo treaty, by which
the territory embracing the Klamath River and the State of California was acquired
by the United States.
·This exclusive possession has never been disturbed, aud until recently ne,·er challenged.
In pursuance of the act of Congre~<s appro.-ed March 3, li<fi5 (Stat. 10, p. 2~~8) the
President,, by executive order dated November 16, 185&, defined the limits of the reservation which the Klamath River Indians now occupy upon either side of the Klamath River, from the Pacific Ocean to a point about :W miles above.
Yielding for the pnrpose ofthis statement any supposerl claim of the Indians to the
exelusive enjoyment of the fishing privileges from the Pacific Oct>an to the eastern·
bounrlary of their reservation by rea'lon of the legislative and executive action above
referred w, and treating the order establishing the reservation as conf~rring no rights
upon the Indians in the premises, I would respectfully ask:
_
(1) Did not the Klamath River Indians acquire by pre~;cription and bold at the date
of the Guadalupe Hidalgo treaty, title or property in the fisheries ofthe Klamath
River~

(2) Was not such title or pr'>perty recognized and guarantied by t,he provisions of
said treaty ~
(3) Was not the legislative and executive action which fixed the preAent reservation on either sirle of the Klamath River a recognition of the Inrlians' right and title
to the exclusive fishery privileges of Klamath River within the boundaries thereon
(4) If the Indians have rights under the Guadalupe Hidalgo treatJ~, or have acquired rights by prescription since the date of that treaty, can the State of California
by direct or indirect means eli v st them of those rights~
(5) If the Indians have the exclusive right to fish in the Klamath River within the
boundaries of their reservation, can not the Department, through this Bureau and its
agents, protect those rights within said bonndaries by the enforcement of the laws
and regulations made in pursuance thereof for the maintenance of peace and order ou
Indian reservations~
As you perceive, I do not desire to re-open the questions settled by the AttorneyGeneral in his opinion of the 11th ultimo, but acquiescing in the conclusio arrived
at in the case as then presented, I I)OW submit these additional fact~< and inquiries so
that this office may be fully advised before final action is taken in the premises, and
I trust tha,t the Attorney-General will advise you of n.ny law or procedure that in his
judgment will enable this office to protect the Indians against the thre"ttened invasion
of their fisheries.
I bring this matter to your attention again with less hesitancy, in view Clf the suggestion of the honorable Attorney-General that the Department might see tit to ask
for his opinion upon f,he rights of the Indians as di~closed by a new statement of the
case containing additional fact,s.
Very respectfully, your obedient servant,
J. D. C. ATKINS,
Cornmi8sioner.
The SECHETARY OF THE INTERIOR.

DEPAHTMENT OF JUSTICE, Washington, July 11, 1887.
Sin: Your communication of the 7th July, current, submits for opinion a series of'
q uest,i ons.
The first relates to a claim to a right of fishery by prescription in the Klamath
River set up by the Indian Bureau in behalf of the Klamath Indians; the second asks
to know whether such right, if established, is not protected by the treaty of Guadalupe Hidalgo; the third asks if the legislation and executive action resulting in fixing
f,he limits of the reservation occupied by these Indians was not a recognition of their
exclusive right to fishing privileges within the limits of the reservation; the fourth
inquires whether, if such treaty and prescriptive rights exist, the St.ate of California
can divest them; and the fifth asks whether the Indians can not be protected by the
Department of the Interior in these rights if they should appear to exist.

S. Ex.140--2
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The matters coYered by these questions are clearly justiciable iu the appropriate
courts at the snit of the Indians themseh·es who are interested in them. They are
essentially judicial in their character, and as each is readily resolvable into a case at
law or iu equity, I clo not see lww it can be said to be a question arising in a course
of executive administration.
There is nothing in the 11ature of the protectorate or guardia.nRhip exerCised by
the United States over the Indian tribes that warrants the executive rlepartment of
the Government in assnming to determine a controversy properl,y cognizable hy the
judicial rlepartment of t.he Government, because the well being of the Indian tribe
reCJnires that such controversy should be decided.
The organic distinctions between the three great divisions of Government established by the Constitution mttst be respected or collisions and discords inimical to
good government will inevitably t.ake place.
When the questions arose between the State of Kansas and the Shawnee and Miami
and "\Yea Inilian tribes as to the power of the State to tax certain lands held in seventlty hy individuals of these tribes, the three tribes filerl bills in equity against the
State officials seekiug to enforce the right to tax, and the suits thus brought were
finally determiued in favor of the Indians by the Supreme Court of the United States,
(The Kansas Indians, 5 WaH., 737; see also the case of the New York Indians, lb., 761.)
My predecessor, Mr. Butler, declined to pass upon claims arising under a treaty
with the Cherokee Indians on the ground . that a board of commissioners had been
established by the treaty for the purpose of determining caset-~ of that kind, saying
that the At,torney-General had "no power to give an official opinion, on the request
of the head of a Department, except on matters that concern the official powers and
duties of such Department." (3 Op., 369; see also section 356, Revised Statutes, and 13
Op., 160 and 11 Op ., 407.)
It seems to me, therefore, that as the only way to settle the questions submitted is
by· judicial proceedings, it would be hardly proper for me to express an opinion on
t.hem, while my doing so might, at the same time, be regarded aM an attempt of the
execut.ive branch of t.be Government to forestall such proceedings.
Very respectfully, your obedient servant,

A. H.

GAHLAXD,

~-l.ttornl'y - General.

TLe SECRETARY OF THE INTEJUOR.
DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,

Washington, October 4, 11:187.
Sm: Referring to the opinion of the honorable Attorney-Geneml, of date July 11,
1887 (copy herewith), upon a series of question~:~ propounded by this office, and submitted to him with your letter of July 7, 1887, touching the claims of the Klamath
River Indians in California to the exclusive fishery privileges in the Klamath River
within the boundaries of their reservation in said State, 1 have the honor to recommend that the Attorney-General he requested to direct the United States attorney for
the northern district of California to bring snit in behalf of said Indians, in order that
their rights in said fisheries may be judicially determined.
This recommendation is based upon the tmggestion of the Attorney-General in the
opinion above cited, as follows:
"The matters covered by these questions are clearly justiciable in the appropriate
courts at the suit of the Indians themselves who ·are interested in them. They are
essentially judicial in their character, and as each is readily resolvable into a, case at
law or in equity, I do not see how it can be said to be a question arising in a course
of executive administration."
For the information of the district attorney, I inclose herewith copies of the following papers, viz:
( 1) Office letter to the Department, dated May 28, 1887, and pamphlet of Executive
orders; e~tract from annual report of this office for 1886, and Special Agent Folsom's
report, all of whicll are referred to in said office letter.
(2) Office letter t~ the Department, dated June 21, 1887, and accompanying brief
and extract from annual report Indian Office, 1o56, p. 249, and letter of Captain
Dougherty of May 31, 1887, therein referred to.
(3) Office letter to the Department, dated June 23, 1887, and supplemental to letter
of June 21, 1887.
( 4) Office letter to the Department., dated July 6, 1887.
(5) Letter from Agent Dougherty to this office, dated August 30, 1887.
{6) Telegram from Agent Dougherty, dated October 3, 1887.
A copy of this report is also inclosed.
Very respectfully, your obedient servant.,
The SECRETARY OF THE INTERIOR.

A. B. UPSHAW,
.Acting Commissioner.
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DEPARTMENT OF THE INTERIOR,
OI<'FICE 01<' INDIAN AFF AIHS,

Washington, April 4, 1888.
Sm: I have the honor to acknowledge the receipt, by your reference t~he 15th
nlt.imo, for early report thereon, of a communication of the 14th ultimo from the
Attorney-General, transmitting a copy of a letter from the United States attorney
for northern California, asking to be furni~hed with certain information from t.his
office as to the status of the Klamath River Indian Reservation in the State of California.
The district attorney desires the information in the suits brought by him, under
instructions from the Department of .Justice, against R. D. Hnme, a trespasser on said
reservation, in the commencement of which he observes that ho finds himself confronted with a serious question, viz: ''Whether, under section ~of the act of April
8, 1864, Statutes at Large, vol. 13, page 39, this reservation was not aholished-not
tlwreafter paving been retained by Executive order or otherwise." * * ..
ln reply I have to state that the Klamath River Indian Reservation was set apart
for Indian purposes by Executive order of November 16, 1855, in pursuance of the act
of March 3, 1855 (lO Stat•. , 699), providing for the collecting, removing, and subsist-·
ing of the Indians in California on two additional military reservations, whi.Jh were
not to exceed 25,000 acres each. (See Pamphlet of Executive Orders, l8b7, pp. 302,
303, copy herewith.)
At the date of the e,.tablishment of the reser\ration there were about 2,000 Indians
living ou the Klamath River, within the territory set apart, where they bad" always
hau their homes." During the year following its establishment, 500 others were gathered on the reservation, so that by the middle of the year 18i>6 there were 2,500 Indians resiuing on the reservation. (Annual Heport Indian Office, 1R56, p. 24~).)
In the year 11:l61 nearly all of the arable lands of said reservation aud the improvements thereon were destroyed by a freshet, rendering the reservation <1lmo~St wort.hless; in view of \vhich a temporary reservation was established in t.he Smith River
Valley, by order of the Secretary of the Interior dated May 3, 186:!, to which it was
proposed to rewove the Klamath River Indians. (See Pamphlet, Execnth·e Oruers,
p. 312)
It would seem, however, that only a small portion-perhaps one-fifth oft he whole
number-removed to the Sm1th River Reservation. By far the greater unntber remained on the reservation, or sout.h pf it, farthm up the river, and being self-snst.aiuing-they lived principally upon fish-it was not deemed expedient to force their removal, or to have the old reservation restored to the public domain.
As to the number who did actually remove, I find in a report. to this office, dated
}iebruary 14, 1862, that Superintendent Hanson stated that he had removed one of
the t.ribes numhP.ring between 400 and 500, from Klamath. (Annual Report Indian
Office, 1862, p. 317.)
In a subsequent report, made nearly three yearsafterthe fioor1, Superintendent Wiley,
who succeeded Hanson, ;,aid: "There are at present 745 Indians ali t.bis (Smith River)
agency, miJst of whom have been removed from the Bald Hills and the vidmty of
Eel and Mad Rivers, in Humboldt County." (Ibid., 1864, .p . 117.)
From this it appears that most of the Klamaths left Smith River after having been
removed thither. They nearly all returned to tbeirol1l haunts on the Klamath RIVer
and vicinity.
By the act of AprilS, 1864 (13 Stat., p. 38), California was COlJStituted one Indian
superintendency (instead of two as theretofore) and the Presidf\Ut was authorized to
set apart, not exceeding fonr reservations within the limits of said State, to be retained
by tlJe United States for the purposes of Indian reservatioiiS; and ant1hority was
given for the appraisement and sale of the several reservations wit,hin the btate not
retained under the provisions for the set.t.ing apart of the four reservatious as aforesa.id. The act also provided that the four reservations to be made ruigbt or might
not, as in the discretion of the President should seem to be for the best. int.eres~s of
the Indians, include . auy of the reservation~:> theretofore ~:>et apart, and that in ease
any one of the exist.ing reservat:ons should be selected, the same might be enlarged
as the President should see fit.
And the qnestion which confronts the district attorney is whetlwr mH1er saicl. act
(Sec.~) t.he Klamath River Reservation was not abolisl.Jed. He observes that he finds
no legislation recognizing it since ltl64, not. even in the appropriation btlls; that
there have been but fonr reservations mentioned in tlle appropriation bills since 1~64.
viz: Round Valley, Hoopa Valley, Tnle River, and Mission, and that the last act
citecllimited the reservation to four within t.he State.
I find that at the date of the act aforesaid, April tl, 1864, thert3 were four resf'rvations in existeuce in California. as follows:
Klarnath Hiver (Pamphlet., Ex. Orden;, p. 302).
Mendor.ino (Pamphlet, Ex. Orrters, p. :~o:~).
Smit.u ~iver (Pa.mphlet, Ex. Orders, p. 312).
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There was also a routed farm in the southern district owned by Mr. F. P. Madden,
of 1,2RO acres, upon which some 1:500 Indians bad been gathered, but it certainly could not be regarded as a reservat.ion in the meaning of the act of 1864, as
it diu not belong to the Government., and could not have been sold under the third
section providing for sale of reservations not retained. (Ar.nual Report Indian Office,
Hlfi4, p. 118.)
Now it appears that in carrying ont the provisions of the act of April 8, 1864, the
Hoopa Valley l{eserva.tion was established (Pamphlet, Ex. Orders, p. 301); the Round
Valley alreaLly in existence was retained, and it was the declared purpose and intention of the superintendent of Indian affairs for California, who was charged with
the selection of the four reservations to he retained, to extend the Hoopa Valley Reservation so as to iuclude the Klamath River Ret:>ervation, or else keep it up as a separate reRervation, and have a'' station" or subagency there, to be under control of
the agent at the Hoopa Valley Reservation.
Under date of DecembPr 12, 1864, this office called upon Snperintendent Wiley to
report" what changes, if any, have lJeen made from the old system of Indian affairs
in California, in the reorganization of said affairs under the provisions of the act
Of April 8, ltl64.''
In reply, after referring to the many difficulties he bad to contend with, as the lack
of fnnds, severit.y of the ~eather, etc., he sa.irl:
"I shall st:ut to-morrow (January 20, Hl68) to arrange matters pertaining to the
location of the rt'servation at Hoopa. * "" " This, then, I propose to be one of the
four resen·at ions contemplated by the act.
"Smith Rivf'l' Reservat.ion was located upon nnsnrveyed land, which bad been
purchased by the s,...tt.Jers from t.he Government, and tbe lands had been leased from
year to year by the Indian Department, awaiting the tinal action of Congress upon the
location. My understanding of sectiou 2 of the act of April 8th is, that it is not contemplated to locate a reservation upon land the title to which bad been forfeited IJ.v
Gow~rnment and vested in inrlividuals.
Provision is made for the purchase of improvements, but not fnr the land itself. For this reason (if no other had been considered) I clid not. feel that I bad authority to locate it as a permanent reservation.
I did not wish to locate three reservations in the north. unless satisfied that it was
absolutely necessary, a.nd I bad from the nrst selected Round Valley as oue reservation.
I was therefore under the necessity of leasing a portion of the laurl (Smith
River) for another year, and the Indians are now putting in a crop which I depend
upon to subsist them until another one shall be raised hy them at the place where I
intend to remove them by next spring. It is my present purpose to estal.llish them
upon the land formerly occupied as an Indian reservation upon Klamath River, and
which was abandoned in 11361, but is still reserved by Goverurnent. The Hoopa Reservat,ion will either l.le extended so as to cover this point, or it will be kept up as a
station attached to that resen'ation antl under the control of the same agent. Another important object will be attained l.ly the .;stablishment of a station at tbil" place,
as a care can tb.en Le b.ad for the large numbers of friendly Indians living on Klamath
River who subsist themselves, bnt require some protection from Government. If my
present plans regarding this matter are carried into effect., I will report fnlly as to the
many advanta.ges of the location, etc.
·
"At Round Valley matters have progressed to my entire satisfaction. The number
of ludians is much larger than at the time of my taking possession, and their condition is materially improved. The prospects for raising a crop the corning season are
excellent, and I hope by its aid to make the Indians more comfortal.lle than they ha\ e
ever been. At Mendocino, the Iudians are doing well. Mr. ·whipple is in charge as
an employe, being under the direction of Mr. Yocom, special a.g-ent at Round Valley.
I respectfnll,y ask tba.t i"~:>truct.ions similar in character to those of 31st. of October
may be given as to appraising improvements of the settlers at Ronnd Valley, or that
I may be ant.l10rized to proceed under the same instructions, as I consider it of the
first importance that the Government Le placed in possessiou of all the valley at the
earliest day possil.lle.
''I have not as yet determinecl where to locate the other two reservations, or if it
will be necessary to locate more than one.
"The only I11dians under my care in t.he portion of the State formerly known as
the Sonthern District, are at the Tnle River Indian farm, which is rented from Mr.
Thomas P. Madden, having l.leen leased by my predecessor to the 30th of June, 18fi5.
The property at Fort Tejon bas l.leen removed to Tule River, and t.he service of Mr.
Hudson who was in charge of it dispensed with.'' (Superintendent Austin Wiley to
Indian Office Jan nary 19, 18fi5.)
From the foregoing it will be seen that the plan of the superintendent was to
abandon Mendocino and .Smitb River Heservations. retain Round Valley and establish one in Hoopa Val1ey, and annex the Old Klamath River Reservation·( with which
.we are now especia1Jy concerned) to the new Hoopa Valley Reservation.
con~;isting
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I ti nd that tlJis office warmly commenued and approved the superintendent's
·course.
In a letter to him acknowledging the receipt of his report of January 19, 1865, the
t hen Commissioner said:
"I have expressed my gratification at the improved condition of Indill,u affairs in
California since the re-organization under the act of 1864, and am further confirmed
in my opinion of the wisdom of that measure, and of the good judgment shown by
yon in carrying it into effect." * * *
Agail1, I timl in the annual report of the Indian Office for 1865, page 11, the follow:ing:
"Unl1er date of April1, 1865, a report from late Superintendent Wiley furnished
this office with information of the general condition of the Indians upon the reservations, and of the progress thus far made in the re-organization of Indian affairs in
California under· the law of 186L * * * Up to the date of the report above referred to, but two of tbl'l four reservations to which the act of Congress limits the
11uperintendency had been definitely settled upon, bemg those at Round Valley and
Hoopa Valley.
"It was intended to remove the Indians from the Smith River Reservation and place
them at the Old KlamatlJ Reservation, still owned by the Government, but to place
the occupants under the charge of an employe of the Hoopa Valley Agency. No
definite suggestions were made as to the selection of the other two permanent reser-vations."
·
It might be proper to here observe that the civil war was in progress at the time
the reorganization of Indian affairs in California was undertaken, and in the rush of
affiairs incident thereto appropriations were slow, and much difficulty and delay was
-expenenced in effecting the reorganization.
It apl-Jears also that Superintendent Wiley was relieved in the spring of 1865 and
a new snperintendent (Maltby) appointed, which must have added to the general
<:onfnsion anu delay.
In the annual report of this office for 1866, p. 25, I find the following: '' ThA reservations at present recognized in California are Round Valley in the northeast; Hoopa
Vallt>y in the northwest; Smith River, south of the latter, and near the coast; and
'rule River, in the interior, in the southern part of the State."
As the Tule River Reservation was owned by a private individual, and simply
leased by the Government, it could not be considered as a reservation m the meaning
-of the act of 1ti64, anu it appears to have been the intention from the beginning to
abandon tbe Smith River Reservation.
In a letter to the Secret,ary of the Interior, dated Augnst 14, 1877, this office said:
''The :::,gency at this (Klamath River Reservation) was removed to Smhh River Indian Reserve, but the Indians refused to leave, and being self-sustaining, living principally npon fish, it was not deemed advisable to recommend its restoration to the
'Public domain."
•
Again, to the Secretary of the Interior, March 8, 187H:
"When the Klamath Agency was removed to Smith River, in 1862, there was hut
one hand of the Indians on tho Klamath Reservation-the Hum boldts-n nm bering
about five hundred persons, who consented to the removal thereto, or to t,be subse'<luent removal to Hoopa Valley.
"There were thus left on the Klamath River some two tlJonsand Indians, over which
this office bas since exercised no jurisdiction, and who have been entirely self-supporting. They rely for subsistence maiuly npou the salmon which abound iu the
Klamath Ri Yer.
"In view of these facts tbe reservation shoultl, in my opinion, be preserved intact
1mtil some measnresare devised for the permanent set,tlement of these Indians."
In lt!83, in the case of the appeal of .John McCart~hy from the decision of the Gen€ral Land Office, sustaining tbe action of the local land officers at Humboldt, CaL, in
-suspending McCarthy's pre-emption filing on a certain tract of land, for the reason
that said tracts fell within the Klamath Indian Reservation, the Secretary of the In.t erior decided as follows :
"The appeal raises the question of fact, namely, whether said reservation, which was
-created by Executive order of November 16, 1855, has been regarded as a reservation
since passage onhe act ofApril8, 1864 ( 13 Stat., :39), which limited the Indian reservations in California to four. It is suffic_ient for me to say that it bas been so regarded,
and that various allotments within its limits have recently been made. In my letter
of March ::?6, 1883, to the Commissioner of Indian Affairs, I st::tted that when the selections within said reservation were all made I wonld consider the question of re·storing the remainder of the lands to the public domain. Your decision is affirmed.''
{Secretary Teller to Commissioner McFarland, December 14, 181')3.)
The Tule Reservation was not selected nor set apart under the provisions of said
:act, nor were any of the (tv;·enty-one) mission reservations now in existence. The Tule
Reservation was established by Executive orders of .January 9 and October :3, 187:3,
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and August 3, 18i8, and none of the mission reserves were made prior to 1e70. (Seepamphlet Executive orders, pp. 305-iH3.)
The Klamath River Reservation has certainly been regarded by this Department as
in a state of Indian reservation.
Bills have been introduced in Congress from time to time providing for its restoration to the public domain.
In a report upon one of these bills (H. R. 3454, Forty-sixth Congress) this office
said:
"I am unable to approve this bill as prepared for the rea.son that it entirely ignores
_the Indians who are now, and have since 1tl5G been, located ·upon the reservation in
numbers variously estimated by competent authorities at from 1,200 to 3,000.
These Indians are eutirely self-supporting, relying for subsistence mainly upon the
salmon which abonnd in tbe Klamath River, and in my judgment· are pre-eminently
entitled to consideration at the hands of the Goverument." (Commissioner Indian
Affairs to Secretary Interior, March 30, 1tl80.)
I do not find that any steps were ever taken to sell the Klamath Reservation as an
abandoned reservation, untler section 3 of the act of April t-1, IB64, nor that the General Land Office was ever formally advised of the relinquishment of the same. The.
reservation appears to have been kept intact with a view to holding it. for t.he continued use of the Indians, who it appears never did who1ly abandon it.
In 1879, in compliance with the wishes of this office, all trespassers known to be on
the reservation were removed by the military under direction of the War Department.
In 188:~ the Secret.ar:v of the Interior directed that allotments of land be made to
the Indians on the reser\'ation, and the Indians were accordingly req nested to make
individual selections, but the work had to be suspended on accoant of the uiscovery
of gross errors in the public surveys.
All this tends to show that the Department has regarded the lands as being in a
state of reservation, and I may add that for a nnmuer of years the agent at thaHoopa Valley Agency has ueen required to exercise supervision over the affairs of thereservation.
I trust the foregoing will be sufficient for the district attorney's purposes in the
suits referred to.
I iuclo:se a copy of this report and return the Attorney-General's le~ter and inclosure.
Very respectfully, your obedient servant,
J. D. C. ATKINS,
Commi~sioner.

The

SECRETARY OF THE INTERIOR.

UNITED STATES INDIAN SEI{VICE ,
HOOPA VAI~LEY AGENCY, Cal., May 9,

18.-l8.
SIR: I have the honor to inclmJe for your information a copy of au extract from a
letter yesterda.y received from Hon. John T. Carey, United States attorney for the
northern district of California.
Mr. Carey writes that he will bring the Hume case on for trial soon. His position
on the subject of the Klamat.h Reservation has been a negative one from the beginning. The decision that his letter porteuds wonld be a calamitous one for the Klamath Indians. Those people have been waiting now for about three years for theapproval of the survey that will enable them to select the subdivision::; of land that
they expect to make their permanent homeR. t:ihonld the decision of the United
States court be ad verse to them they wiH not have stanuing room on their own land,
for every habitaole spot on it will be taken immediately by the whites.
It is claimed b~ those interested in abolishiug the reservation that tbe act of Congress of AprilS, 1864, diverted the Indian title. B.v the provisions of section~ of this
act, such reservations as were then in existence in California and not Helected by the
President should be surveyed into lots and sold at public anctiou, and l>y a special
act of Congress, approved Jnly 2~, 1868, the Smith River and Mendocino ReMervations
were discontinued and restored to the puulic domain.
If a special aet ofCougress was necessary in the case of the Smith River and Mendocino Reservations, it onght to be presumed t.h::tt no less anthority will be necessary
in the case of the Klamath Reservation;
I send you the information above that you ma.v be prepared in advance to meet the
coutingeucy indicated In tbe letter of the United St:ttes attorney.
I am, sir, very respectfully, yonr obedient servant,
WM.

E.

DOUGHERTY,

Captain U. S. ATmy, Acting ·Agent.

'fhe

COMMISSIONER OF INDIAN AFFAIRS,

Washington, D. C.
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KLAMATH IND1AN RESERVATION.
[Extract from letter of Ron. jobn T. Carey, United St'ltes attorney, San Francisco, Cal.]
SAN FRANCisco, CAL.,

May 3, 18etl.

I must confess that it is doubtful whether the courts will hold the Klamath to be a
-reservation. It has been discussed cnrsorily with the judgfl in the preliminaries of
-the Hnme case, aud I am of the opinion his inclinings are that b_y virtne of the ac~
-of 1864 it was abandoned by the Government.
Very respectfully,
T. CARl~Y,
United States Attontt'!f·

JOHN

A true copy of extract.
W:vr. E. DouGHERTY,
Captain First Infantry.

UNITED STATES INDIAN SERVICE,

Hoopa Valley Agency, Cal., May 29, 1888.
Sin: I have the honor to ad vise von that on the 19th instant the Klamath Reservation
"Case, known on the court docket as the ''United States vs. 48 pounds of tea, etc.,"
was brought up for a hearin~ before his honor .Judge Hoffman, in the circuit court in
San Francisco. Being in the city on business, I was snprenaed by the United St.ates
attorney, and was the only witness. The United States attorney did not appear in
the case, and t.he Government was not represented. His honor stated that it was the
sixth time l he case had been set, for a hearing, and decided to go on with it, and hear
the Government's argument later.
The argument of Mr. Hnme's attorneys consisted maiuly of a citation of the historical and legislative record affecting the Klamath ResP-rvation, and an attempt was
made to show that the Indians had been removed from the land to Hoopa Valley,
and that they properly belong at this agency.
Although the Government is undoubtedly a.t a disadva.nta.~e in the case as it stands
now, I am of the opinion that the court will hold that the Klamath Reservation hal:!
been and still is reserved for the use of the Klamath Indiaus.
I am sir, very respectfully, your obedient servaut,
WM.

Hon.

COMMISSIO~ER OF INDIAN AFFAIRS,

Washi11gton, D. C.

E.

DouGHERTY.

